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MA1UCET BASED RATE
PAI{TIAL AND EULL. REQUIREMENTSAGREEMENT

This MARKET BASED RATh PARTIAL AND FULL REQUIREMENTS AGREEMENT is dated as of
December 20,2013 (“EffectIve Date”) and is by and between BIG RIVERS ELECTRIC CORPORATION,
(“Company”), and NORThEAST NEBRASKA PUBLIC POWER DISTRICT (‘Customer”) (each
individualLy a “Party,” or collectively, the “Partie&.

RECITALS

WhEREAS, Company, a Kentucky electric generation and transmission cooperative, organized
and existing under the laws of the Comnionwealtir of Kentucky, with a principal place of business at 201
Third Street, Henderson, KY; and

WHEREAS, Oustonrer is a Public Power District chartered and existing under virtue of the laws
of the State ofNebraska, with. a principal place ofbusiness at 1410W. l Street, Wayne, NE; and

W’BEREAS, Customer requires Partial Requirements mtd Full Requirenents Service to meet
Customer’s Retail Load; and

WHEREAS, Customer has retained Company to act as Customer’s agent in schechiting
Customer’s Retail Load hi 5?? and providing other services necessary to provide firm electric service to
Customer’s Retail Load in accordance with this Agreement; and

tVIIEREAS, Company is engaged in the business of wholesale marketing of electric energy and
has proposed to supply, subject to the terms and conditions set forth herein, Partial Requirements and Full
Requirements Service to meet Customer’s energy needs to the Delivery Points and to act as Customer’s
agent;

NOW THEREFORE, in consideration of the mutual covenants and agreements herein contained,
the Parties hereby agree that this Agreemcnt, together with the Appendices attached hereto, sets forth the

• tenus tinder which Company will supply Partial Requirements and full Requirements Service to Customer
during the Delivery Period and provide related services, and constitutes the entire agreement among the
Parties relating to the subject matter hereof and supersedes any other agreements, written or oral (including
without limitation any preliminary term sheet), between the Parties concerning this Agreement,

ARTICLE 1- DEFINITIONS

The following words and tenna shall be understood to have the following meanings when used in this
Agreement or in any associated documents entered into in conjunction with this Agreement. This
Agreement includes certain capitalized terms that are not explicitly defined herein. Such capitalized terms
shall have the meanings specified in the “Related [)ucuments,” as the sanie are in effect from time to time,
which meanings are incorporated herein by reference and made a part hereof. In the event of any
inconsistency between a definition contained herein and a definition contained in “Related Documents,” the
definition in this Agreement shall control for purposes of this Agreement Certain other definitions as
requIred appear in subsequent parts of this Agreement

Li Affiliate menus, with respect to any person or entity, any other person or entity (other than an
individual) that, directly or indirectLy, through one or more intermediaries, controls, or is controlled by, or
is under common control with, such person or entity. For this purpose, “control” means the direct or
Indirect ownership of filly percent (50%) or more of the outstanding capital stock or other equity interests
having ordinary voting power.

1.2 Agency Agreement means the agreement between the Parties designated on Appendix C.

1
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1.3 Agreement means this Market Based Rate Partial and Full Requirements Service Agreement,
including the Appendices, as amended, modified or supplemented from, time to time.

1.4 Ancillary Services means the following services provided by Si’? or a third party that are
required to serve the Retail Load under the terms of this Agrccment at the Metering Points: those services
set forth in the applicable OATT Tariff schedules and any supplemetitat or revised tariffs or schedules,
adopted by the Transmission Provider, including without limitation, Scheduling, System control and
Dispatch Service, Transmission Owners Scheduling, System Control end. Dispatch, Reactive Supply and
Voltage Control from Generation or Other Sources Service, Regulation and Frequency Response Service;
Energy Imbalance Service, Operating Reserve-Spinning Reserve Service, Operating Reserve-Supplemental
Reserve Service, and Black Start Service (as each of those services is defined in the applicable OAIT
schedules). Also, see Appendix 3 — Responsibility Ibr Charges and Credits.

1.5 BasIs Differential means the difference in tire price of Energy at Company’s generators’
commercial pricing node under the regional transmission, organization or Independent system operator of
which Company is a member and at the Interconnection Point.

1.6 Billing Period means the calendar month, which shall be the standard period for alt payments and
metering measurements under this Agreement, unless otherwise specifically required by SPP or the entity
providing meter reading services.

1,7 BusIness Day means a day ending at 5:00 p.m. CentraL Prevailing Time, other than Saturday,
Sunday and any day which is a legal holiday or a day designated as a holiday by the North American
Electric Re] lability Council; provided that, with respect to any payment due hereunder, a “Business Day”
means a day ending at 5:00 p.m. Central Prevailing Time, other than Saturday, Sunday and any day which
is a legal holiday or a day on which banidug Institutions are authorized by Law to close; and, provided
Jhrther, that with respect to any notices for scheduling to be delivered pursuant to any Sectioit hereof a
“Business Day” shall be a day other than Saturday, Sunday and any day which is a legal holiday or a day
designated as a holiday by SPP.

1,8 CapacIty as such term is used in the SPP OATT as may be amended from time to time.

L9 Central Prevallhig Time means the prevailing time in Wayne, Nebraska.

1.10 ClaIms means all. third party claims or actions, threatened or filed, and, whether groundless, Thise,
fraudulent or otherwise, that directly or indfrectty relate to the subject matter of this Agreement, and the
resultIng losses, damages, expenses, attorneys’ fees mmd court costs, whether Incuared by settlement or
otherwise, and whether such claims or actions are threatened or filed prior to or after the tennination of this
Agreement.

1.11 Conunissloir means the Kentucky Public Service Commission.

1.12 ConfidentIal Informafion means the terms of Ibis Agreement and such other information as a
Party designates as confidential. Notwithstanding the foregoing, the following shall not constitute
Confidential Information:

(a) Information which was already in a Party’s possession prior to its receipt from another
Party and not subject to a Tequimment of confideutiallty

(I,) Information which is obtained from a third person who, insofar as is known to the Party,
is not prohibited from transmitting the information to the Party by a contractual, legal or
fiduciary obligation to the other ?arty; and

(c) Information which is or becomes publicly available through no Ihult of the Party.

2
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1.13 CongestIon CosL means the effect on transmission line loadings as reflected in the cost of
transmission (whether positive or negative) associated with either Increasing the output of a generation
resource or serving an increment of load at a delivery point when the transmission system serving that
delivery point is operating under constrained conditions.

1.14 CongestIon Rlgltts means the mechanism employed by SPP to allocate, iishtg financial rights,
hedges or similar items to mitigate Congestion Costs between two $ettlement Locations (whether set forth
hi the S?P OATT or elsewhere),

1.15 Credit Rating means, with respect to any entity, the rating then assigned to suck entity’s
unsecured, senior long-term debt obligations (not supported by third party credit enhancements) or, if such
entity does not have a rating for its senior unsecured long-temi debt, then the rating then assigned to such
entity as an issuer rating by S&P, Fitch, or Moody’s.

116 Defaulting Party means the Party with respect to which wi Event ofDefault has occurred.

1.17 Ddilvery Period means the period as defined in Section 2.2.

1.18 Delivery Points means the physical point or points mutually agreed by the Parties at which SPP
will deliver and Customer will accept the Firm Energy.

1.19 Early Terinhiatton Date is the date selected by the Non-Defaulting Party to terminate this
Agreement.

1.20 EffectIve Date has the meaning stated in the first snteuce of this Agreement

1.21 Energy means three phase, 60-cycle alternating current electric energy, expressed in megawatt
hours.

1.22 Event of Default has the mcamthng set forth in Seotion 7.1,

1.23 FERC means the Federal Energy Regulatory Commission.

1.24 FIrm Energy means Energy that Company shall sell and deliver and Customer shall purchase and
receive unless relieved of their respective obligations by Force Majeure or SI?? system emergeticy or local
transmission conditions making delivery or receipt impossible, but only to the extent that and for the
period duting which, the Party’s performance Is prevented thereby.

1.25 FItch means fitch Ratings, Thc. and its successors.

1.26 Force Majeitre means an event or circumstance which prevents one Party from performing its
obligations under this Agreement, which event or oircustance was not anticipated as of the date the
Agreonrent was agreed to, which is not within tEe reasonable control of, or the result of the negligence of
die Claiming Party, and which, by the exercise of due diligence, the Claiming Party is unabto to overcome
or avoid or cause to be avoided. The Parties agree and acknowledge that the unavailability of transmission
services or other transmission constraints in SI??, MI$O, or any other applicable regional transmission
organization or independent system operator shalt constitute an event of Force Majeuro but neither fa) an
insufficiency of funds, nor (b) a decline in credit rating, shall constitute a force Majeure.

127 Full Reqtfrcments Service or FttU Requirements means the Energy and Capacity, Including
associated planning reserves, supplied by Company, and the Ancillary Services end Transmission Services,
procured by Company in its capacity as MI?, In each case, necessary to accomptish the delivery of Finn
Energy to the Intercojuicotlon Point in an amount required to serve Retail Load, as the same nisy fluctuate
in real time. Full Requirements also means that Company shall have the exclusive right to serve alt power

3
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requirements of Customer, unless Company is unable to supply duo to lack of Capacity or Force Majeure,
as provided for in this Agreement or otherwise to the extent set forth in SectIon 2,3, 3. or 310.

1.28 BE means the hour ending at the time specified.

129 InterconnectIon Point means the physical intercoancotion point(s) between 8?? and MISO
identified in Appendix k

1.30 Letter(s) of Credit means one or more irrevocable, transferabtó standby letters of credit isthied by
a U.S. commercial bank or a ibreign bank with a U.S. branch with sucir bank having a Credit Rating of at
least A- from S&P or A3 from Moody’s, in a Ibun acceptable in its sole discretion to the Party in whose
favor the fetter of credit is issued. Costs of a Letter of Credit shall lie borne by the applicant for such Letter
of Credit,

1.31 LiquIdated Gains means, with respect to any Party, an amount equal to the present value of the
economic benefit to it, if any (exclusive of Tenninadon Costs), resulting froni the tcnnination of this
Agreement, determined In a commercially reasonable maimer and using a discount rate equal to the Party’s
average cost of capitaL

1.32 LiquIdated Losses means, with respect to any Party, an amount equaL to the present value of the
economic loss to it, if airy (exclusive ofTennination Costs), resulting from tennhmation of this Agreement,
detennlned hi a commercially reasonable manner and using a discount rate equal to the Party’s average cost
of capital.

1.33 Load Serving Entity or LSE means any entity (or the duly designated agent of suck an entity),
including any transmission owner, taking transmission service on behalf of wholesale or retail power
customers, which has undertaken an obligation to provide or obtain electric energy for end-use customers
by statute, franchise, regulatory requirement or contract for load located within or attached to the
transmission system, and has been authorized by 5?? to participate In the energy markets operated by SEP
serving end-users within SPP.

7.34 Losses means, any transmission loss, transformation loss, sub-transmission andlor distribution
losses incurred in providing Partial Requirements or Full Requirements Service hereunder.

1.35 Market Participant or MP means any entity (or the duly designated agent of such an entity, that
Is qualified, pursuant to the procedures established by SPE, to do t1)e following (with all capitalized terms
used herein having the meaning set forth in the 8?? OATf): (I) submit bilateral transaction schedules to
SEP; (ii) submit Bids to purchase, and/or offers to supply electricity in the Day-Ahead and/or Real-Time
Balancing Markets; (iii) hold Transmission Congestion Rights and submit Bids to purchase, and/or ofThrs to
sell such rights; and (iv) settle all payments and charges with 8??.

1.36 MISO means Midcontinent Independent System Operator, Lie. or atty successor regional
transmission organization or independent system operator ofwhich Company is a member.

1.37 MISO OAT means MISO’s Opeh Access Transmission and Energy Markets Tariff as amended
from time to time, or any similar tariffofa successor.

1.3$ Monthly Payment means the monthly charges set out hiAxticle 4 of this Agreement.

l.3 Moody’s means Moody’s Investors Service, Tnic. amid its successors.

1.40 M’,V means Megawatt.

1,41 MWh means Megawatt-hour.

4
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1,42 NERC means the North American Electric Relishility Coiporation.

1.43 Network Integtafton iransmisstoii Service or N1TS means finn transmission service as set
forth in the SF? OATT that provides for open access to the transmission systems within SF? and for the
delivery ofFirm Energy from the Iutercotmectio* Point to the Delivery PoInts.

1.44 Non-Defaulting Party means the Party with respect to which an Event of Default has not
occurred.

1.45 ?flPD means the Nebraska PuNlo Power District, or its successor.

1.46 NP?)) Contract means the contract between Customer and NPPD which allows Customer to limit
and reduce its power purchased from NPPD beginning in 201$,

1.47 NPPD Contt’act Reduction Porfoct refers to the period of time during which Customer will be
reducing its purchases of Capacity and Energy and other services from NP?)) pursuant to the NPPD
Contract and purchasing the remainder of its such requirements from Company. Customer and Company
agree that the exact reductions are unknown at the Effectiye Date.

1.4$ N??)) GFPS Tariff means the NP?)) General Finn Power Service Tariffi

1.49 NPPD Tariff means the NP?)) Transmission Service Rate Schedule.

1.50 PartIal Requlretircnts means the Energy and Capacity, including associated planning reserves,
supplied by Company, and the Ancillary Services and Transmission Servfdes if Company is acting as the
Ml’, necessary to accomplish the delivery of Finn Energy to the Interconnection Points iii an amount
required to serve Retail Load, after taking into account Customer’s load served by NP?)) during Ihose
years in which Customer will be taking partial requirements from Company and NPPD during the NP?))
Contract Reduction Period.

1.51 Party(les) means Customer or Company or either or both of them, us the context requires.

1.52 Performnmice Assurance means collateral in the form of cash, Letter(s) of Credit or any other
security acceptable lo the Requesting Party.

1.53 PrIme Rate means the lessor of (I) the rate published from time to time iti The Wall Street
Jotirnal, as the prime lending rate, and (ii) the maxinunu rate permitted by applicable law.

1,54 Qualifying Capacity means the amount of Capacity, measured in MW, that is capable of
satisfying applicable resource adequacy requirements established by $PP; provided that, with respect to
any caLendar year, suck amount may not exceed the annual peak demand of the Retail Load of the prior
calendar year.

1.55 ReceIving Pnrty is defined in Article 6.

1.56 Related Documents means for SF?, either collectively or Individually, the SPP OATT, the SPP
Market Fratocols, 8FF Business Practices, 8FF Criteria, SPP Network Operating Agreement, Market
Participant Ageement, 8FF Market Participant Application. Network Integration Transmission Service
Agreement, Local $ecudty Administrator aud other applicable SPP Market Rules And Procedures.

1.57 Requesting Party is defined in Article 6.

1.58 Retail Load means Customer’s own requirements and its end use customers’ requirements located
within the franchised service territory that Customer has a slatu tory or contractual oblIgation to serve, but

5
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excluding any customers obtained through retail marketing or retail choice programs, initiatives or similar
efforts pf Customer.

. .

1.59 RFS refers to any future renewable portfolio supply standard of any fderal, state or other
governmental aurthorily.

1.60 S&P means Standard & Poor’s Financial Services, LLC.

1.61 SPP means Southwest Power Pool or any successor regional transmission organization or
independent system operation, in which territory Customer is locatcd.

1.62 SPP OATT means SEP’s Open Access Transmission Tariff as amended from time to time, or any
successor thereto.

1,63 Term is defIned in Section 2.1.

1.64 TermInation Costs means, with respect to the Non-Defaulting Party, brokerage fees,
commissions and other similar third party transaction costs and expenses reasonably incurred by such Party
either in tenuinathig this Agreement or any arrangement pursuant to which it has hedged its obligations or
entered Into new arrangements which replace this Agreement; and alL reasonable attorneys’ fees and
expenses incurred by the Non-Defaulting Party In connection with the early termination of this Agreement.

1.65 Tcrrntnatlon Payment- mealls, with respect to this Agreement and the Non-Defaulting Party, the
Liquidated Losses or Liquidated Gains, and Temiiiialion Costs, expressed Iti U.S. dollars, which such Party
incurs as a result ofthe early termination of this Agreement.

1.66 Trattamlsslon ServIces means N1T$ with respect to the transmission of Energy from the
Interconnection Point to the Delivery Point. and other transmission services necessary to deliver Energy
front Company’s generation resources to the InterconnectionPolut.

ARTICLE 2- TE1M, SERVICE AND DELIVERY PROVISIONS

2.1

(a) Subject to the condition set forth in Section2.1(c), the term of this Agreement shall begin
as of the Effective Date and, except as provided below, shall extend through and
including December 31, 2026, unless either Party declares an Early Termination Date In
accordance with the provisions hereof (the “Terni”). The applicable provisions of this
Agreement shall continue in eflbct following the termination or expiration hereof In
accordance with Section 16.13, and to the extent necessary to provide for finaL
accounting, billing, billing adjusttnents, insolation of any billing disputes, realization of
any collateral or other security, set-ofZ final payments, payments pertaining to liability
and indenuilfication obligations arising from acts or events that occurred during the
Delivery Period, or other such provisions that, by their terms or operation, survive the
tennination of this Agreement. At the end of the Delivery Period, the agreement shall
automatically be extended thr successive one (1) year evergreen renewal terms unless
either Party terminates this Agreement by delivering written notice of such termination.
Upon delivery of any each notice, this Agreement shalt terminate on December31 of the
year that is the second full calendar year fullowing the year in which such notice was
delivered. If either Party desires to terminate this Agreement at the end of the initial
Delivery Period, such Party must give a tennination notice prior to January 1, 2024 to the
other party. if neither party terminates this Agreement by such date, this Agreement will
automatically continue for one year beyond the Delivery Petiod as provided above.

6
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(b)

(e) The ectiveness of this Agreement and the Parties obligations hereunder are subject to
(1) iii the case of Company unless waived, (A) the receipt of an authorization, consent,
order, thidhig, decision or other action (an “Approval’) of the Commission, and any other
governmental authority xequired to approve, authorize ot consent to the execntion,
delivery and performance of this Agreement by Compauy (B) the compliance by
Company with its obligations under its financing arrangements with the USDA Rura[
Utilities Service, and receipt of any necessary Approval in connection therewith; (C)
satisthction, in its sole discretion, with all MISO transmission studies relating to the
ability of Company to deliver Finn Energy to the Interconnection Point during the
Delivery Period requested and obtained by Company prior to the commencement of the
Delivery Period; and (ii) in the case of either Party, unless waived by It, satisfaction, in its
solo discretion, with all SPP transmission studies relating to tite ability of Customer to
cause delivery ofFinn Energy to the Delivery Point during the Delivery Period requested
and obtained by such Party prior to the couunencement of the Delivery Period.

OHSUSA:755692JOO1 I

7

2.2 Delivery Period. The DcivcryPeriod shall commence on January 1, 2018, and continue through
the end of the Term.

Company has no current intention to construct electric generation resources in Nebraska during the
Delivery Period; proi’kted, howevei that if Company does Select to construct electrIc generation resources
hi Nebraska during the Delivery Period, then Company will grunt Customer, together with the municipal

Appendix A

KENTUCKY
PUBLIC SERVICE COMMISSION

Gwen R. Pinson
Executive Director

EFFECTIVE

7/21/2015
PURSUANT TO 807 KAR 5:011 SECTION 9 (1)



Redaction Revised Consistent with Public Service Commission Order dated September 10, 2014

electric systems of the cities of Wayne, Wakefield and South Sfou City, Nebraska if they are served under
a power purchase agreement substantively identical to this Agreement, a collective right of first refusal for
thoso eJecting to participate, to, jointly and severally, construct such genemtion resources and sell back to
Company the output of such generation resources following commencement of commercial operation at the
participants’ out-of-pocket costs to operate such generation resources during the period Customer remains a
Full Requirements customer of Company.

2.5 Customer Provided Equlpnicnt. Customer will provide or cause to be provided any and all
substation aitd transformation equipment and any and all other facilities required to lake delivery of the
Partial Requirements or full Requirements Service to be sold and purchased hereunder at the nominal
voltage, Such equipment and other facilitie3 shall be of a quality and of a type required by prudent utility
practices. As between Company and Customer, Customer shall be responsible for all costs to install and
maintain the metering and the communication facilities sufficient to conununicate Customer’s real-lime
demand as required fur the implementation of this Agreement. Company will not be responsible for any
transmission, distribution, and/or electrical fucifitles needed within SPP to servo Customers’ load.

I

.

OHStJSA:75592lOO.l I

ARTICLE 3-SALE AND PURCHASE

3.1 Partial Reciufromeuts Service and Full Requirements Service.
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3.2 CapacIty. Daring the Delivery Period, Company will provide Capacity and take all other actions
necessary to satisfy the Capacity resource adequacy requirements of Customer under the SPP TanE
Company may supply Capacity from any resources Company eJects in its sole discretion.
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3,11 EconomIc Development Incentive Rates. Subject to the temis and conditions in this section, If
Coinpaay has an economic development rate in effect under its tariff Custonier may elect to serve
prospective new industrial retail customers constituting Retail Load under such rate, plus additional charges
described below, in lieu of rates that would otherwise apply under this Agreement to recruit economlo
development opportunities to Customer’s service area. Any offer of the economic development rate must
comply with alt terms and conditions then apliuable to the availability of Cornpamiy’s economic
development rate to its members’ customers. Customer agrees that if now retail customers are served under
Company’s economic development incentive rate, their future wholesale power cost for loads receiving the
incentive will be based on Company’s then-existing rate structure, plus applicable charges for Transmission
Services and other customary charges, including Congestion Costs, in lieu of the rates ottierwise applicable
pursuant to this Agreement. All service to Customer for retail customers utilizing economic development
incentive rates will be subject to Company having availabic Capacity fmm its existing owned generation
resources to serve such toads.

OHSUSA:75569Z100J1

10

3.10 jetafl Customer Choice. During the Term, Customer shall not voluntarily participate in nor
authorize or pornilt any retail customer to participate hi atiy foun of retail customer choice unless otherwise
mandated mid required by applicable law, provided, fiiher, that Customer will appeal any suli
requirement to any governmental authority, as being non-applicable during the remaining Term of this
Agreement. Customer will use diligent efforts before any such governmental authority to secure such an
exemption or waiver. Except as permitted under Section 2.3 or 3.8, no Retail Load may be served by
another supplier, lii whole or in part, unless mutually agreed to by the Parties during Full Requirements
Service.

Appendix A

KENTUCKY
PUBLIC SERVICE COMMISSION

Gwen R. Pinson
Executive Director

EFFECTIVE

7/21/2015
PURSUANT TO 807 KAR 5:011 SECTION 9 (1)



Redaction Revised Consistent with Public Service Conwiission Order dated September 10, 2014

Subject to this paragraph, Customer may offer potential industrial retail customers the economic
development incentive rate during the period prior to the commencement of1artial Requirements Service.
for such period, Customór shall ho responsible for the monthly Oosi of offering such rate is. the amount of
the direncc between the all in rate otherwise applicable to such prospect and Company’s economic
development rate. From and after the date Company commences Partial Requirements Service or full
Requiremuents Service, Company will credit Customer’s Monthly Payment in an amount equal to each
month’s cost difference over a term equal in. time to the period prior to the commencement of Partial
Requirements Service that the economic development rate was hi effect for such retail eustomcrproi’lded
that such period prior to the counnencemneut of Partial Requirements Service shall be no longer than the
remaining terni of the Delivery Period (assuming the Delivery Periàd is terminated at the end of the initial
Term without any renewal tenus).

3.12 Carbon Leaistntion or Renulation. If cnvinnmentat laws, regulations, rules or directives arc
enacted or changed after the date hereof that regulate, tax, limit, restrict or otherwise are related to carbon,
carbon emissions, ollints or credits, Company may bill, and Customer shalt reimburse Company for, any
new costs associated with such environmental laws, regulations, rules or other directives to the extent such
enviromnental laws, regutations, rules or directives related to peifonnance by Comupmiy of its obligations
wider this Agreement, provided that, as a result thereof, either Party may terminate the agreement with a
two years written notice delivered to the other Party. The Parties agree that if Customer desires to pay the
costs described ii; the preceding sentence and not terminate this Agreement, (a) Customer shall oniy be
responsible for paying Company for the iucreinental costs to Company of such environmental laws)
regulations, rules or other directives, in addition to any charges, costs or expenses reflected in the charge
calculations noted in Article 4, and (b) Company shalt not be entitled to duplicate recovery of any such
additional amounts paynbln putsu ant to this Section 3.12 as a result of a change hi the NFPD GFPS Tariff
and recovered in Section 4.2 below witirrespect to such change in law.

4.1 Monthly Payment In each month during the Term, Company shall catculato the Monthly
Payment, which shalt consist of the Capacity and Energy Charges, Pass Through Items (as described in
Section 4.3), and any taxes fees and levies (as described in $ection 4.4) associated with this Agreement
and any other amounts due and payable hereunder. Because quantities detennined under Article 4 may be
estimated, and subject to a reconciliation process, quantities used in calculations shall be subject to
adjustment, whether positive or negative, hi subsequent months’ calculations. Failure to include an amount
in one month’s Monthly Payment shall not be a basis for Its exclusion from a subsequent Monthly Payment
calculation.

11
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All taxes, fees and levies rehiring to the Retail Load or arising out of this Agreement will be
charged by Company to Customer.

4.5 pnymen.

(a) Invoice and Paymeist Date Customer shall pay Company any amounts due and payable
hereunder on or before the later of the eighteenth (1 $th) day of each month, or the seventh
f7°’) day after receipt of invoice, or if such day is not a Business Day, then on the next
Business Day.

(b) Payment Method and Inteiest. All invoices shall be paid by electronic funds transfer
of immediately available funds, or by other mutually agreeable method(s), to the account
designated by the other Party. If all or any part of any amount due and payable pursuant
to this Agreement shall remain unpaid after the date due, interest shall thereafter accrue
and be payable to Company on such unpaid amount at a rate equal to one and one-half
(l%’) percent per month or portion thereof on the unpaid balance fioni the date such
payment was due until such tune as Company is paid hi full; pivvided however, that no
interest shall accrue in respect of adjustment amounts calculated in accordance with
Section 41.

4.4 Taxes. Fees and Levies.

4.6 Pavnic;tt Nettln. The Parties hereby agree that they shall discharge mutual debts and payment
obligations due end owing to each other on the same date pursuant to this Agreement through netting, in
which case all amounts owed by cah Party to the other Party under this Agreement, interest, and payments
orc’ __It_

s
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only one Patty owes a debt or obligation to the other during the monthly Billing Period, that Party shall pay
such sutij. In fill when duo.

4,7 ina Dlsputc!. ifa Party, in good fuith, disputes an invoice, the disputing Party shall, as soon
as practicable, aotiI’ the other Party of the basis for the dispute and pay under protest the entire invoice no
later than the due date. Upon resolution of the dispute, any required payment or refund shall be made
within two (2) Business Days of such resolution along with any accrued interest from and including the due
date to but excluding the date paid (or, In the case of refunds, accrued interest front and i;icluding the date
the payment vas made to but excluding the date the refund is paid), together with interest at the Prime Rate
plus two percent (2%). Payments not made when due shalt bear interest at the greater of the Prime Rate
plus two percent (2%) or the interest paid by th Party carrying the cost to a third party with respect to the
obligation. Inadvertent overpayreents shall be returned or deducted from subsequent payments at the
option of the overpaying Party with interest accrued at the Prime Rate from and including the date of such
overpayment to but excluding the date repaid or deducted by the Party receiving such overpayment.

51 ImplementatIon.

(a)

(b) Market Participant (MF). Company shall act as an MP under this Agreement and
agrees that it will become SPP MP and agrees to remain an MP throughout the Term.
Customer shall pay all costs, expenses and changes, and shall Indemmilfy, defend and hold
Company harmless for alt losses. costs, expenses, damages, liabilities, charge5, suits,
proceedings and litigatIon (Including reasonable attorneys’ fees) in connection with or
arising out of Company acting as MP on behalf of Customer, except to the extent arising
out of the gross negligence or willful misconduct of Company.

OHSUSA7556921OG.1 t
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(c)

(d)

Designated Agent. If required, Company shall act as Customer’s designated agent as
provided in Appendix.C hereto. Ifrequired, Customer agrees to.execute ahd maintain in
effect SectIon 13 of the Market Participant Agreement delegating to Company the
authority to act as ciistomerbs agent to fiulfill Company’s requirements for providing the
full Requirements $ervlce to the extent set forth in such sections

6.1 Financial Information. If requested by either Party, die other Party shall deliver within 150 days
following the end of each fiscal year a copy of the annual report containing its audited consolidated
financiat statenients for such fiscal year. In all cases the statements shalt be for the most recent accoutiting
period and shall be prôpared In accordance with generally accepted accounting principles and shalt fairly
present in all material respects the financial condition of the party as of the date thereof and the results of
operations and cash flows of the party for the periods presented; provided howevw that should any such
statements not be available on a timely basis due to a delay in preparation for ccrtification, such delay shall
not be an Event ofDefault so long as the relevant entity diligently pursues the preparation, certification and
delivery of the statements.

OHSUSA:755692100.11
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5.2 Management of Congestion Risks.

(e) Jiiformation Access. Customer further gives permission to Company to access
information at SPP that Company reasonably requests to facilitate Company’s
performance of its obligations under this Agreement.

ARTICLE 6- CREDITWORTHINESS
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ARTICLE 7- DEPAULT AND REMEDIES

7.1 Events of Default. Any one or more of the following shall constitute an “Event of Default”
hereunder with respeot to either Party (the “Defaulting Party”):

(a) The failure to make, when due, any payment required pursuant to this Agreement if sucit
failure is not remedied within three (3) Business Days after written notice;

(b) Any representation or warranty made by a Party herein is false or misleading in any
material respect when made or when deemed made or repeated

fo) The failure by either Party to provide Performance Assurance as set forth In Article 6;

fd The failure to perform any malerlat covenant or obligation set forth in this Agreement
fexcept to the extent constituting a separate Event of Default as specified herein) if such
failure is not remedied within three (3) Business Days after written notice;

(a) Such Party: (i) files a petition or otherwise commences, authorizes or acquiesces in the
commencement of a proceeding or cause of action under any bankruptcy, insolvency,
reorganization or slinilar law, or has any such petition filed or commenced against it, (ii)
makes an: assignment or any generaL airailgement for the benefit of creditors, (iii)
otherwise becomes bankrupt or insolvent (however evidenced). (iv) has a ilquidatoi
adminisftator receiver, trustee, conservator or similar official appointed with respect to it
or any substantial portion of its property or assets, or (v) is generally unable to pay its
debts as they fall due; or

(f) Such Party consolidates or amalgamates with, or merges with or into, or transfers all or
substantially all of its assets to, another entity and, at the time of such consolidation,
amalgamation, merger or transfer, the resulting, surviving or transferee entity fails to
arsulue aft the obligations of such Party under this Agreement by operation of law or
pursuant to an agreement reasonably satisfactory to the other Party.

(g) Any attempt by a Party to ttnnsfar an interest in this Agreement other than as permitted
pursuant to Article 12.

7.2 Declaration of an Early Ternilnatlon Date and Calculation of Termination Payment. If am
Event of Default with respect to a Defaulting Party shall have occurred and be continuing, the other Party
(the “Non-Defaulting Party”) shall have the right to (I) designate a day, no earlier than the day such notice
is given and no later than 20 days after such notice is given, as an early termination date (“Early
Termination Date”> to accelerate all amounts owing between the Parties and to liquidate and tenninate the
Agreement between the Parties, (ii) withhold any payments due to the Defaulting Party under this
Agreement, set off any amounts owed by the Defaulting Party against amounts owed by tho Non-
Defaulting Party, or both withhold payments due and sot off amounts owed, (lii) suspend perfbnuance, (iv)
exercise the remedies with respect to Performance Assurance set forth in Section 6.4, or (v) exercise any
remedies available at law or in equity.

The Non-Defaulting Party shall caLculate, in a coimnerciaily reasonable manncr a Termination Payment
for this Agreement as of the Early Tennination Date, The Temilnation Payment will be determined by the
Nets-Defaulting Party using the Forecasted Remaining Quantities. As used in this paragraph, “forecasted
Remaining Quantities” means the Non-Defaulting Party’s coisunercially reasonable forecast of the
quantities of Energy required to provide Partial Requirements or Full Requirements Service for the
remainder of the Delivery Period as f such early termination had not occurred, which shall be based on the
amount of Customer’s Retail Load during each hour of the twelve (12) months preceding the Early
Termination Date escalated annually for the remainder of the Delivery Period at the averago annual rate of
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growth of Customer’s Ketail Load over the three (3) MI calendar years preceding the Early Termination
Date.

7.3 Net Out of Ternilitatlon Payment. The Non-Defaulting Paity shall aggregate the Termination
Payment into a singLe amount by: iietting out fa) the Temiltiation Payment that is due to the Defaulting
Party, pins, at the option of the Non-Defaulting Party, any cash or other foim of security then available to
the Non-Defaulting Party-pursuant to Article 6, pLus any or all other amounts due to the Defaulting Party
under this Agreement against (b) the Termination Payment that is due to the Non-Defaulting Party, plus
airy or all other amounts due to the Non-Defaulting Party under this Agreement, so that all such amounts
shall be netted out to a single liquidated amount payable by one Party to the other. The Termination
Payment shall be due to or duo from the Non-Defaulting Party, as appropriate.

7.4 Notice of Payment of Tetpthtntlon Payment. As soon as practicable after a termination, notice
shall be given by the Non-Defaulting Party to the Defaulting Party of the amount of the Termination
Payment. The notice shall include a written statement explaining In reasonable detail the calculation of
such amount. The Termination Payment shall be made by the Party that owes it within ten (10) days after
such notice is effective. Notwithstanding any provision to the contrary in this Agreement, the Non-

Defaulting Party shalt not be required to pay the Delinilting Party any amount undct Article 7 until the
Non-Defaulting Party receives confirmation satisfactory to it in its reasonable discretion that any other
obligations of any kind whatsoever of the Defaulting Party to make payments to or perform any obligation
for the benefit of the Non-Defaulting Party under this Agreement or otherwise have been fatly performed
or provided for.

7.8 TerminatIon Based on Govenimental Action. If any approval, authorization, consent, order,
finding, dedsiun or other action required by Scctlon 2.1(c) or 3.13 shall not be obtained and received after
the exercise of commercially reasonable efforts, or shall contain any change to a material term hereof or
impose a material condition or a material additional burden on a Party, the Party affected may terminate
this Agreement without cost or liability (including without payment of the Termination Payment) by
providing written notice thereof to the other Party no later than five (5) Business Days following the dale
on which any appeal, challenge, request for rehearing or similar requests have been denied and such
governmental action becomes final and non-appealable.

0)3SUSA:75692lOO.t I
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7.5 Disputes With Respect to Termination Payment. If the Defaulting Party disputes the Non-
Defaulting Party’s calcutatiom of the Termhiation Payment, in whote or in part, the Defaulting Party shall,
within five (5) Business Days of receipt of the Non-Defaulting Party’s calculation of the Teinilnation
Payment, provide to - - - - ...

..#.. 4i1 i.....t.. c...

7.7 OblIgations Following Expiration or Terniluaffon. Upon the termination or expiration of this
Agreement, hi addition to such rights mid obligations enumerated clsewhcre in this Agreement, the grant of
any and all right and interest to Company to supply the Partial Requirements or Full Requirements Service
shall cease, and Customer and Company shall inunedlately make all necessary filings with $PP and
pcrfonn all other acts necessary to transfer alt such rights and Interests back to Customer.
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7.9 Termination Based ou Transnilssioir Studies. If any condition to the effectiveness of this
Agreement relating to any transmission studies required by $cctioa 2l(c) shalt not be satisfied on or prior
to December 31, 2016, either Party may terminate this Agreement without cost or liability (including
without payment of the Tennination Payment) by providing written notice thereof to the other Party at any
time thereafter but prior to commencement of the Delivery Period.

ARTICLF 8- CURTAILMENT, TEMTORARYINIIiRRUPTIONS AND FORCE MAJEURIII

8.1 Curtailment. Upon being notified by SPP ofarequiremoatto curtail, regardless ofvliether such
notice is provided by $PP or other reliability authority directly or indirectly through Company, Customer
will institute procedures which will cause a corresponding curtailment of the use of Energy by its Retail
Load, If upon notification of a requirement to curtail Energy deliveries to its Retail Load, Customer fails to
institute such procedures, Company shall be entitled to limit deliveries of Energy to Custonter iii order to
effectuate reductions in Energy deliveries equivalent to the reduction which would have been efibcted had
Customer flilfihted its curtailment obligation hereunder during the period any shortage exists, and, in such
event, Company shaft not incur any liability to Customer in connection with any such action so taken by
Company.

8.2 Tempoisry Lrterntptimis. Company will use reasonable diligence in undertaking its obligations
nuder this Agreement to furnish Finn Energy to Customer, but Company does not guarantee that the supply
of Finn Energy furnished to customer tvill be unintemipted or that voltage and frequency will be at alt
times constant. Temporary interruption of Finn Energy deliveries hereunder shall not constitute a breach
of the obligations of Company tinder this Agreement, and Company shall not In any such case be liable to
Customer for damages resulting from any such temporary Interruptions of service, provided such temporary
interruption is not the result of Company’s ability to reselL the Partial Requirements or Full Requirements
Service to a third party at a price greater than the pricing set forth In this Agreement.

8.3 Force Maleure. To the extent either Party is prevented by Force Majeuro from canying out, in
whole or in part, its obligations under the Agreement and such Party (the “Claiming Patty”) gives notice
and details of the force Majcure to the other Party as soon as practicable, then the Claiming Party shall be
excused from the performance of its obligations with respect to this Agreement (other than the obligation to
make payments then due or becoming due with respect to performance prior to the force Majeute). The
Claiming Party shall remedy the Force Majeure with all reasonable dispatch. The non-Claiming Party shall
jiot be required to perform or resume performance of its obligations to the Claiming Party corresponding to
the obligations of the Claiming Party excused by Force Majeure. The occurrence of a Force Majeure shall
not relieve Customer of its payment obligations under Article 4, including its payment oblIgations with
respect to any portion of the Monthly Payment. Nothing contained herein may be construed to require a
Party to prevent or to settle a labor dispute against its will,

9.1 Notices. Any notice, demand, or request required or authorized by this Agreement to be given by
one Party to another Party shall be in writing. Such notice shall be sent by facsimile, electronic messaging
(confirmed by telephone), courier, personally delivered or mailed, postage prepaid, to the representative of
the other Parties designated in this Article 9, Any such notice, demand, or request shall be deemed to be
given (I) when received by facsimile or electronic messaging, (ii) when actually received if delivered by
courier, overnight mall or personal delivery, or fill) three (3) days after deposit in the United States mall, if
sent by first class mail.

18
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Notices and other conmiunications by Company to Customer shalt be addressed to:

CEO
NortheastNebraska Public Power District
1410 W. 7th Street
Wayne, NB 68787
Facsimile: 402.375.1233

Notices and other communications by Customer to Company shall be addressed to:

CEO
Big Rivers Electric Corporation
201 Third Street -

Henderson, KY 42420
Facsimile: 270.827.2558

AnyPartynmy change its representative by written notice to the otherParty.

9.2 Authority of Reiwesentatlve. The Parties’ fepresentatives designated In Section 9.1 shall have
filL authority to act for their respective principals in all technical matters relating to the performance of this
Agreement. The Pariles’ representatives shall not, howevei; have the authority to amend, rnodit’ or waive
any provision of this Agreement Mnless they are authorized officers of their respective entities and such
amendment, modification or waiver is made pursuant to Article 16.

ARTICLE 10- LIABILITY, INDEMNIFICATION, AND RELATIONSHIP OF PARtIES

10.1 LimitatIon on Consequential, Incidental and Indirect Damages.

TO THE FULLEST EXTENT PERMflTED BY LAW, NEITHER CUSTOMER NOR COMPANY, NOR
TIIHIR RESPECTIVE OFFICERS, DIRECTORS, AGENTS, EMPLOYEES, MEMBERS, PARENTS OR
AFFILIATEs, SUCCESSORS OR ASSIGNS, OR THEIR RESPECfWB OFFICERS, DIRECTORS,
AGENTS, OR EMPLOYEES, SUCCESSORS OR ASSIGNS, SHALL BE LIABLE TO ThE OTHER
PARTY OR ITS MEMBERS, PARENTs, SUBSIDIARIES, AFFILIATES, OFFICERS, DIRECTORS,
AGENTS, EMPLOYEES, SUCCESSORS OR ASSIGNS, FOR CLAIMS, StilTS, ACTIONS OR
CAUSES OF ACTION FOX INCmBNTAL, INDIRECT, SPECIAL, PUNITIVE, MULTIPLE OR
CONSEQUENTIAL DAMAGES CONNECTED WTfii OR RESULTING FROM PERFORMANCE OR
NON-PERFORMANCE OF THIS AGREEMENT, OR ANY ACTIONS UNDERTAKEN IN
CONNECTION WITH OR RELATED TO THIS AGREEMENT, INCLUDING WiTHOUT
LIMiTATION ANY SUCH DAMAGES WHICH ARE BASED UPON CAUSES OF ACTION FOR
BREACH OF CONTRACT, TORT (INCLUDING NEGLIGENCE AND MISREPRESENTATION),
BREACH OF WARRANTY, STRICT LIABILTrY, STATUTE, OPERATION OF LAW, UNDER ANY
INDEMNITY PROVISION OR. ANY OTHER THEORY OF RECOVERY. THE PARTIES CONFIRM
THAT THE EXPRESS REMEDIES AND MEASURES OF DAMAGES PROVIDED TN THIS
AGREEMENT SATISFY THE ESSENTIAL PURPOSES HEREOF. FOR BREACH OF ANY
PROVISION FOR WHICH AN EXPRESS REMEDY OR MEASURE OF DAMAGES IS PROVIDED,
UNLESS OTHERWISE SPECIFIED, SUCH EXPRESS REMEDY OR MEASURE OF DAMAGES
SHALL BE THE SOLE AND EXCLUSIVE REMEDY, AND THE OBLIGOR’S LIABIlITY SHALL BE
LIMITED AS SET FORTh IN SUCH PROVISION, AND ALL OTHER REMEDIES OR DAMAGES AT
LAW OR IN EQUITY ARE WAIVED. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE OBLIGOR’S LIABILITY SHALL BE LIMITED TO DIRECT
ACTUAL DAMAGES ONLY, SUCH DIRECT ACTUAL DAMAGES SHALL BE THE SOLE AND
EXCLUSIVE REMEDY, AND ALL OTHER REMEDIES OR DAMAGES AT LAW OR JN EQUITY
ARE WAIVED. THE PROVISIONS OF THIS SECTION 10.1 SHALL APPLY REGARDLESS OF
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FAULT AND SHALL SURVIVE TEEMNATION, CANCELLATTON SUSPENSION, COMPLETION

OR

EXPIRATION OF THIS AGREEMENT.

10.2 IndemnificatIon.

(a) Each Party shall indemnify, defend and hold harmless the other Party from and against
any Claims arising from or out of any event, circumstance, act or incident occurring or
existing during the period when ontroI and title to Partial Requirements or Full
Requirements Service Is vested in such Party as provided in Section 10.4.

(1) Each Party shall indemni( and hold hanniess the other Party from and against any and
all legal and other expenses, claims, costs, losses, suits or judgments for damages to any
person or entity or destruction of any property arising ut any maimer directly or indirectly
by reason of the acts of such Party’s authorized representatives whilo on the premises of
the other Party under the rights of access provided herein.

(c) Company assumes no responsibility of any kind with respect to the construction,
maintenance or operation of the system or other property owned or used by Customer;
and Customer agrees to protect, iudenutif’ and save harmless Company from any and all
claims, demands or actions fef injuries to person or property by any person or entity In
any way resulting from, growing out of or arising in or in connection with (a) the
construction, maintenance or operation ofCustomer’s system or other property, or (b) the
use of or contact with, Energy delivered hereunder after it is delivered to Customer and
white it is flowing through the hues of Customer, or is being distributed by Customer, or
is being used by Retail Load.

(d) If any Party Intends to seek indemnification under this Section 10.2 from the other Party
with respect to any Claim, the Party seeking indemnification shall give such other Party
notice of such Claim within fifteen (15) days of the commencement of, or actual
knowledge of, such Claim. Such Party seeking indemnification shalL have the sight, at its
sole cost and expense, to participate in the defense of any such Claim. The Party seeking
indemnification shal[ not compromise or settle any such Claim without the prior consent
of the other Party, which consent shalL not be unreasonabty withheld.

10.3 Independent Contractor Status. Nothing in this Agreement shall be construed as creating any
relationship among Customer and Company other then that of independotit contractors for the sate and
purchase of PartiaL Requirements or Felt Requirements Service. Except to the extent Company is
authorized to act as Customer’s Market Participant hereunder, no Party shall be deemed to be the agent of
any other Party for any purpose by reason of this Agreement. No partnership or joint venture or fiduciary
rehntionsluip among the Parties is intended to ho created by this Agreement.

10.4 Title; RIsk of Loss. Title to and risk of loss related to the Pattial Requirements or Ftill
Reqtilrements Service shall transfer from Company to Customer at the Interconnection Point. Company
warrants that It will deliver Partial Requirements or full Requirements Service to Customer free and clear
of all Claims or any interest therein or thereto by any person or entity arising prior to the Interconnection
Point.

ARTICLE 11- REPRESENTATIONS AND WARRANTIES

11.1 Rçpresentatlons and Warranties of Jneh Party. Company and Customer each represents and
warrents to the other that:

(a) it is duly organized, validly existing and in good standing under the laws of the
jurisdiction of its formation, and has the power and authority to execute and deliver this

20

OflSUSA1S5692 100.11

Appendix A

KENTUCKY
PUBLIC SERVICE COMMISSION

Gwen R. Pinson
Executive Director

EFFECTIVE

7/21/2015
PURSUANT TO 807 KAR 5:011 SECTION 9 (1)



Redaction Revised Consistent with Public Service Commission Order dated September 10, 2014

Agreement, to perfonn its obligation hereunder, and to carry on its business as such
business is now being conducted and as is contemplated hereunder to be conducted
during the Term hereof;

(b) It has, or will, upon execution of this Agreement, promptLy seelç all regulatory
authorizations necessary for it to legally perform its obligations under this Agreentent

(c) The execution, delivery and performance of this Agreement are witithi. its powers, have
been duly authorized by all necessary action and do not violate any of the terms and
conditions in its governing documents, Including but not limited to any organizational
documents, charters, bylaws, indentures, mortgages or any other contracts or documents
to which it is a party or any lmv, nile, regulation, order 0r the like applicable to it;

(d) This Agreement and each other document executed and delivered in accordance witir this
Agreement constitutes its legally valid and binding obligation enfuiceable against it in
accordance whit its terms, except as enforceability may be limited by bankmptcy,
insolvency, reorganization, arrangement, moratorimu or other laws relating to or
affecting the rights of creditors generally and by generat principles of equity;

(a) It is not bankrupt and there are no proceedings pending or being contemplated by it or, to
its knowledge, threatened against it, which would result in It being or bcconthig bankrupt,
and

(f) There is not pending or, to Its knowledge, threatened against it any legal proceedings that
could materially anWor adversely affect its ability to perform its obligations under this
Agreement,

11.2 Customer Additional Covenants. Customer represents, Warrants and agrees to and with
Company that except as otherwise provided herein, with respect to its contractual obligations hereunder and
perfiwinance thareof it will not claim immunity on the grounds of its status as a municipality under federaL
or state law or similar grounds with respect to itself or its revenues or assets from (1) suit, (II) jurisdiction of
court (including a court located outside the jurisdiction of its organization), (iii) relief by way of Injunction,
order for specific performance or recovery of property, (iv) attachment of assets, or (v) executiolt or
enthrcement of any judgment.

ARTIClE 12- ASSIGNMENT

12.1 Cejieral Proltiblilon Azahist Assinnuients. Except as provided in Section 12.2 beLow, no Party
shall assign, pledge or otherwise transfer this Agreement or any right or obligation under thIs Agreement
without first obtaining the other Party’s written consent, which consent shall not be unreasonably withheld,
conditioned or delayed.

12.2 Exceptions to Prohibition Aabtst Assiajunents, A Party may, without the other Patty’s prior
written consent (and without relieving itself from liability hereunder), (I) transfer, sell, pledge, encumber or
assign this Agreement or the accounts, revenues or proceeds hereof In connection with any Thianoing or
other financial arrangements; (ii) transfer or assign this Agreement to au Affiliate of such Party (which
Affiliate shalt be of equal or greater creditworthiness); or (Ill) transfer or assign this Agreement to any
person or entity succeeding by r r or by acquisition to all or substantially all of ‘

---s is -.--.‘ - -— -“-.-. ng
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12.3 LimitatIon on Assignment. Notwithstanding Section 12.2, in no event may either Party assign
this Agreement (including as part of a sale of all or substantially all of the assets of the assigning Party or a
merger with or purchase of substantially alt the equity interests of such Party) (1) to any Person that does
not have adequate financial capacity as demonstrated to the reasonable satisfaction of the non-assigning
Party or that would otherwise be unable to perforeL the obligations of the assigning Party pursuant to this
Agreement, (ii) to any Person that does not agree to assume all rights and obligations of the assigning Party
under this Agreement and be bound by the terms and conditions hereof, or (Ui) on any terms at variance
from those set forth in this Agreement except as agreed to in writing by the Parties.

12.4 Ditties, No permitted assignment or transfer will change the duties of the Parties or impair the
perfbnnanve wider this Agreement except to the extant set forth in such permitted assignment nd approved
In writing by the Parties. No Party shall be released from its obligations under this Agreement pursuant to
any assignment.

ARTICLII 13- CONEENTIALflY

To the extent permitted by law, all Confidential Intbnuation shall be held and treated by the Parties and
their agents in confidence, used solely in coimection with this Agreement, and shall not, except as
hereinafter provided, be disclosed without the other Party’s prior written consent.

Notwithstanding the foregoing, Confidential Information may be disclosed (a) to a third party for the
purpose of effectuating the supply, transmission and/or distribution of Partial Requirements or Full
Requirements Service to be delivered pursuant to this Agreement, (b) to regulatory authorities of competent
jurisdiction, or as otherwise required by applicable law, regulation or order including any Nebraska
sunshine law (providcd Company’s trade secret or proprietary information is redacted to the Thllest extent
permitted by law), (C) as part of any required, periodic filing or disclosure with or to any regulatory
authority of competent jurisdiction and (d) to third parties in connection with merger,
acquisition/disposition and financing transactions provided that any such third party shall have signed a
confidentiality agreement with the disclosing patty containing customary terms and conditions that protect
against the disclosure of the Confidential Infbrmation and that strictLy unit the recipient’s use of such
information only for the purpose of the subject transaction and that provide for remedies for non
compliance.

In the event the non-disclosing party receives a written request applicable to the Confidential lnfommtiou,
under a sunshine law such as the Nebraska Public Information Act (‘Public Information Act Request”) and
Customer does not believe the request is subject to the Public Information Act, the non-disclosing party
shall, In accordance with the procedures in th Public Information Act, (I) timely request a ruling from the
Nebraska Attorney General that the information is not subject to disclosure (II) timely provide to the
Attorney General a letter or brief explaining why the information should not be subject to public disclosure
and (lii) provide to the disclosing party prompt notice of the Public Information Act Request so that the
disclosing party will have an opportunity to submit a statement to the Attorney General providing the
reasons why the Confidential Information should not be disclosed. To the extent any provision of this
Agreement conflicts with the provisions of the Nebraska Public Infonnation Aot, the provisions of the
Nebraska Public Information Act shall control, and no further liability or responsibility shall be borne by
either party so long as the provisions of the Nebraska Public Information Act are followed in good faith.

In the event that a Party (“Disclosing Party”) is requested or required to disclose any Confidential
Information, the Disclosing Party shall provide the other Party with prompt written notice of any such
requeat or requkenient so that the other Party may seek an appropriate protective order, other
confidentiality arrangement or waive compliance with the provisions of this Agreement. If, failing the
entry of a protective order, other confidentiality arrangement or the receipt of a waiver hereunder, the
Disclosing Party, in the opinion of counsel, is compelled to disclose Confidential Information, the
Disclosing Party may disclose that portion of the Confidential Infbrrnation which the Disclosing Party’s
counsel advises that the Disclosing Party is compelled to disclose.
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The Parties shall be entitled to all remedies available at law or in equity to enforce, or seek relief in
connection with, this confidentiality obligation. In additln to the foregoing, the Disclosing Party shall
•indeinnifr, defend and hold harmless the other Parties from and against any Claims, threatened or filed, and
any losses, damages3 expenses, attorneys’ fees or court costs incurred by such Party in connection with or
arising direotty or indirectly from or out of the Disclosing Party’s disclosure of the Confidential
Informs (ion to third parties except as permitted above.

Notwithstanding the above provisions, Company shall be permitted to communicate with SEP any
necessary infonnulion, including Confidential Information, with regard to implementation of this
Agreement and will make all reasonable efflwts to ensure that Confidential Infbnna(iou remains
confidential.

ARTICLE 14-REGULATORY AUTIIOItTTIES

14.1 ComplIance with Laws. Each Party shall perfonu its obligations hereunder In accordance with
applicable laws, rules and regulations. Nothing contained herein shalt be construed to constitute consent or
acquiescence by either Party to any action of the other Party which violates the Inws of the United States as
those laws may be amended, supplemented or superseded, or which violates any other law or regulation, or
any order, judgment or decree of any court or govenunental authority ofcompetentjurisdietiou.

14.2 Tariffs. Each Party agrees if it seeks to amend any applicable FERC filed tariff during the Term,
such amendment wi]l not in any way aflct this Agreement without the prior written consent of the other
Party. Each Party further agrees that It wilt not assert or defend itself On the basis that any applicable tariff
Is Incomisistent with this Agreement.

ARTICLE 15- STANDARD OF REVIEW FOR PROPOSED CHANGES, DISPUTE
RESOLUTION

15.1 Sfa)Idaul of Review, The rates) charges, terms and conditions contahied in this Agreement are
not subject to change under Sections 205 or 206 of the Federal Power Act absent the mutual written
agreement of the Parties. It is the Intent of this section that, to the niaximum extent permitted by applicable
law, the rates, charges, terms and conciftions of this Agreement shall not be subject to such change. Absent
the agreement of the Parties to the proposed change and subject to any applicable law, incLuding the rules
and regulations of the Commission, the standard of review under the Federal Power Act for changes to
rates, charges, terms and conditions of this Agreement proposed by a Party shall be the “public interest”
standard of review set forth lii United Gas Pipe Line Co. v. Mobile Gas Senice Coip., 350 U.S. 332 (1956)
and Federal Power Commission v. Sierra Pacjflc Power Co., 350 U.S. 348 (1956) and clarified by Mo;wa
Stanley capital Group, Inc. v. Public Utit. Dirt. No. ] of $nohomish, 554 US. 527 p008) cthe ‘Mobite-
Sierra” doctrine); provided that the standard of review for any amendment reqtiested by a non-contracting
third party or PERC acting siw sponte shalt be the most stringent standard permissible under applicable
latv.

15.2 Dlsnute Resolution.

(a) In the event of any dispute among the Parties arising out of or relating to this Agreement,
the Parties shalt refer the matter to their duly authorized officers for resolution who shall
meet within ten (10) days after notice is given by either Party. If within thIrty (30) days
afier such meeting, the Parties have not succeeded in negotiating a resolution to the
dispute then the Parties may, upon mutual agreement of the Parties, agree to binding
arbitration before a single arbitrator. If the parties fall to select an arbitrator within thirty
(30) days after mutual agreement to submit a matter to arbitration, the arbitrator shall be
named in accordance with AAA’s Rules for Non-administered Aibltration then in effect
(the irRutes). The Rules shall govern any such proceedings, Judgment upon any award
rendered by the arbitrator may be entered in any court having jurisdiction thereof. The
Parties shall share equally the services and expenses of the arbitrator, and each shall pay
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its own costs, expenses, and attorneys’ fees. Fees and expenses of the court reporter shalt
be paid in equal parts by the Parties hereto.

(1) hi the event the Parties do not mutually agree to binding arbitration, Company and
Customer each hereby knowingly, voluntarily and intentionally waives any rights it may
have to a trial byjusy In respect of any litigation based hercon, or arising out of under or
In connection with, this Agreement, any course of conduct, course of dealing, statements
(whether oral or written) or actions of Company and Customer related hereto, and
expressly agree to have any disputes arising under or hi connection with this Agreement
be adjudicated by a judge in any court of competent jurisdiction sitting without a jury,
and each party waives any right to a triat byjuty In such courts

(c)

16.1 ThIrd Party Beneficiaries. This Agreement is intended solely for the benefit of the Parties
thereto, and nothing herein will be construed to create any duty to, or standard of care wit!; reference to, or
any ilability to, any person not a Party hereto.

16.2 Waivers, The failure of a Party to insist in any instance upon strict performance of any of the
provisions of this Agreement or to take advantage of any’ of its rights under thin Agreement shall not be
construed as a general waiver of any such provision or the relinquishment of any such right, except to the
extent such waiver is In writing and signed by an authorized representative of such Patty.

16.3 Interpretation. The Interpretation and performance of this Agreement shall be in accordance
with and controlled by the laws of the $tate of Kentucky, without giving erect to its conflicts of law
provisions, except that issues pertaining to Customer’s status as a itiunicipal entity or the applicability of
the Nebraska Public rnfotmation Act shall be governed byNcbraska law

16,4 JurIsdiction. Nothing in this Agreement prohibits a Party from referring to FERC or any other
goveniiuenial authority any matter properly within its jurisdiction, hi any proceeding hereunder, each
Party irrevocably waives, to the Mlest extent allowed by law, its right, if any, to trial byjury. Bach Party
hereby agrees to accept service of airy papers or process in any action or proceeding arising under or
relating to this Agreement, at the address set farth in Section 9.1, and agrees that such service shall be, for
nIl purposes, good and sufficient.

16.5 Good Faith Efforts. The Parties agree that each will i good faith take all reasonable actions
within their reasonable control us are necessary to permit the other Pasty to falfill its obligations under this
Agreement, pi’ovtded, that no Party will be obligated to expend money or incur material economic loss in
order to facilitate perfonnance by the other Party. Where the consent, agreement or approval of either
Patty nmst be obtained hereunder, such consent, agreement or approval may not be ‘unreasonably withheld,
conditioned, or delayed unless otherwise provided herein. Where either Party is required or pennitted to
•aot or fail to act based upon its opinion or judgment, such opinion or judgment may not be unreasonably
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exercised. Where notice to the other Party is required to be given herein, and no notice period is specified,
reasonable notice shall be given.

16.6 Further Assurances, The Parties shall execute such additional documents and shalt cause such
additional actions to be taken as may be required or, in the judgment of any Party, be necessary or desirable
to effect or evidence die provisions of this Agreement and the transactions contemplated hereby.

1.6.7 Severability. If any provision or provisions of this Agreement shall be held to be invalid, illegat
or trnenfbrccable, the validity. 1egality and enforceability of the remaining provisions shall In no way be
affected or impaired thereby; and the Parties hereby agree to effect such modifications to this Agreement as
shall be reasonably necessary in order to give effect to the original intention of the Parties.

16.8 M:odlflcatton. No modification to this Agreement will be binding on any Party unless it is in
writing and signed by the Parties.

16,9 Counterparts. This Agreement may be executed in counterparts, and each executed counterpart
shall have the same force and effect as an original instrument.

16.10 Ueadlnns. Article and section headings used throughout this Agreement are for the convenience
of the Parties only and are not to be construed as part of this Agreement.

16.11 Each Party has the right, at its sole expense nud during normal working hours, to examine
the records of the other Party to the extent reasonably necessuiy to verify the accuracy of any invoice,
charge or computation made pursuant to this Agreement. If requested, a Party shall provide to the other
Party invoices evidencing the quantities of Partial Requirements or Full Requirements Service, If any such
examination reveals any inaccuracy In any invoice, the necessary adjustments to such invoice nd the
payments thereof will be made promptly and shalt bear interest calculated at the Prime Rate plus two
percent (2%) from the date the overpayment or underpayment was made until paid; provide4 however, that
no adjustment for any statement or payment will be made unless objection to the accmxcy thereof was
made prior to the lapse of the twelve (12) months succeeding rendition thereof and thereafter any objection
shalt ho deemed waived.

16.12 Records. The Parties shall keep (or as necessary cause to be kept by their respective agents) for a
period of at least three (3) years such records as may be needed to afibrd a clear history of the Partial
Requirements or Pull Requirements Service supplied pursuant to this Agreement. for any matters in
dispute, the Parties shall keep the records related to such matters until the dispute is ended,

16.13 Survival. The provisions of Articles 4, 7, 9, 10, 13, 15 and 17 and Sections 16.11, 16.12 and
16.13 shall survive termination of this Agreement hereol and any other section of this Agreement that
specifies by its terms that it survives termination shalt survive the termination or expiration of this
Agreement.

ARTICLli 17-RULES Of CONSTRUCTION

Terms used lit this Agreement but not listed in this Article or defined in Article 1 shall have meanings as
commonly used itt the English language.

Words not otherwise defined herein that have well known and generally accepted technical or trade
meanings are used herein in accordance with such recognized meanings.

The masculine shall include the feminine and neuter.

The words “include”, “includes” and “Including” are deemed to be followed by the words “without
limitation,”
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References to contracts, agreements, lariff and other documents and instruments shall be references to die
same as amended, supplemented or otherwise modified from time to time.

The Appendices attached hereto are incoiporated in and are intended to be a part of tics Agreement.

References to laws and to terms defined in, and other provisions of, laws shall be references to the same (or
a successor to the same) as amended, supplemented or otherwise modified from time to time.

References to a person or entity shall include its successors and permitted amigos and, In the case of a
governmental authority, any entity succeeding to its fimctions and capacities.

References to “Articles,” “Sections,” or “Appendices” shall be to articles, sections, or appendices of this
Agreement.

The word “or” need not be exclusive as the context implies.

Unless the context plainly indicates otherwise, words importing the singular number shall be deemed to
include the plural number (and vice versa); terms such as “hereof,” ‘herein,” “hereunder” and other similar
compounds of the word “here” shall niean and refer to the entire Agreement rather than any particular part
of the same.

This Agreement was negotiated and prepared by both Parties with the advice and participation of counsel.
The Parties have agreed to the wording of this Agreement and none of the provisions hereof shall be
construed against one Party on the ground that such Party is the author of this Agreement or any part
hereof.

jSigiraturer Follow onNt Page]
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fl WITNESS WHEREOF, the Parties have caused their duly authorized representatives to
execute this Agreement on their behalf as of the date first above written.

NORTIIEAST NEBRASKA PUBUC POWER DISTIUCT

Name: Don Larsen

Title: President-

BIG RIVERS ELECTRIC CORPORATION

By:

Name: Mark A. Bailey

Title: President and CEO
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APPENDIX A

LIST OPflICAL DELIVERY OTfS) AND INTERCONNECTIONPOINT

LIST OF PHYSICAL DELIVERY POINT(S1

Point Name Voltage Aiustmeiit Factor

As agreed by the Patties As agreed by the Parties As agreed by the Parties
pursuant to Section 2.4 pursuant to Section 2.4 pursuant to Section 2.4

LIST OF INTERCONNECTION POINTS

Point Name

0H8U3M155692100.11
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APPENDiX C
LETTER OF AGENCY

Northeast Nebraska Public Power District (“Customer”) appoints Big Rivers Etectric Corporation
(“Company”), and Company accepts such appointment, as agent to act on behalf of Customer in
accordance with the terms of the Market Based Rate Partial Reqnirernents and Pull Requirements Service
Agreement dated December 20,2013 CPuII Requirements Agreementj as llows:

1. Company shall act as Customer’s representative in dealing directly with the SEP with respect to
matters relating to the provision of electric service under aiid in accordance with the Full Requirements
Agreement and matters relating to the charges and credits set fbrth in Appendix B thereto. Without
limitation, such activities shall Include bidding Customer’s load into the 5?? market, nominating and
obtaining ICEs, A:RRs, or Long-Term Firm Transmission Service applicable to the Full Requirements
Service provided under the Agreement, and other Market Participant related responsibilities required
by the Full Requirements Agreement.

2. Company shall also provide any requested assistance in the development and administration of
Customer’s network integration transmission service agreement and other related agreements to be
entered into by Customer for the delivery of the Full Requirements Service to be sold by Company to
Customer under the Full Requirements Agreement.

3. There shall be no separate charges billed under this Letter of Agency; as alt costs and charges
associated with Company’s services are included in the Fall Requirements Agreement. This Letter of
Agency shatt not be construed to create or give rise to any liability on the part of SPP or Company, and
Customer waives any sicIt claims that may arise against $PP under this Letter of Agency. This Letter
of Agency shall not be construed to modify any of the SPP agreements and in the event of conflict any
incidental charges by third parties, lvflSO, SPP, shall be billed to customer with no markup by
Company. Between this Letter of Agency and the SEP agreement, the applicable SEP agreement shall
control.

4. Upon termination of this Agreement, Company shall not sot as Market Participant on behalf of
Customer (unless otherwise agreed) and shall advise $PP about this termination. Further, Company
shall notify the Transmission Provider that it is no longer acting as Customer’s agent.

Northeast Neliraske Public Power District

By:____________
Name: Don Larsen
Title: President
Date: bnr i, v”3

Big Rivers Electric Corporation

By:___________
Name: Mark A. Bailey
Tifle: Pimsidnt and EO
Date: / ‘t
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